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Florida’s Transfer of Children into the Adult Criminal Justice System—History 

and Consequences 

Since the 1960’s, the State of Florida has had the legal means to transfer children to the 

adult criminal system.  Prior to 1978, Florida children who were transferred to the adult 

system were transferred via a waiver hearing. A tiny percentage of children were grand 

jury indicted into the adult criminal system (for homicide cases).  

 In 1978, Florida introduced direct file laws giving prosecutors limited discretion to 

prosecute some children, 16 and older, charged with some crimes, in adult court. In 

1994, the Florida legislature hugely expanded prosecutorial direct file powers to include 

children, 14 and older for some crimes and children, 16 and older for any crime—

including misdemeanors. Prosecutors need only consider the “public interest” and their 

own “judgment”. They are not required to use specific criteria in their decision making.  

As a result, waiver hearings became essentially obsolete and Florida earned the 

distinction of leading the U.S. in the number of children sent for adult court prosecution. 
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The Judicial Waiver Process  

Before direct file powers eclipsed judicial waivers, a Florida child was sent to adult court 

only after a waiver hearing and a juvenile judge’s ruling. Prior to a waiver hearing, the 

prosecutor filed a delinquency charging document against the child. The defense 

counsel was appointed. Reciprocal discovery was invoked. And all parties began the 

process of investigating the case and the child’s context. Prior to the juvenile court trial, 

the prosecutor would file a pre-trial motion asking the juvenile judge to waive the child 

into adult court. Upon the filing of the waiver motion, a waiver hearing was scheduled.  

A waiver hearing is adversarial, and a juvenile judge presides. At the waiver hearing, 

the prosecutor must produce evidence to establish that there is probable cause to 

believe the child is guilty of the charges.  The prosecutor also produces evidence that 

supports the assertion that this child, either because of the presenting charges and/or 

the child’s background, is beyond the juvenile system’s rehabilitation capabilities and 

that public safety requires adult court prosecution and adult sentencing. 

The Florida Department of Juvenile Justice (DJJ) is a legal party to all juvenile 

proceedings including waiver hearings. DJJ’s representative conducts an individualized 

assessment of the child, a history of prior probation(s) or juvenile programs, any 

dependency history, any family, community and educational factors that ought to be 
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considered, and any intervention options within the department that are available and 

appropriate to address the child’s needs.  DJJ then makes its written recommendation 

to the juvenile judge--a recommendation that is not binding on the judge, but which 

carries great weight.  

The child’s defense attorney may challenge the existence of probable cause. Or, the 

defense counsel may stipulate to the existence of probable cause but focus on any 

mitigating personal factors which warrant continued juvenile jurisdiction.  The defense 

attorney may present a bio-psycho-social background on the child, may call expert 

witnesses to give the Court the child’s context (e.g. fetal alcohol syndrome, adverse 

childhood experiences, trauma, traumatic brain injury, abuse, neglect, intellectual 

disabilities, abandonment, human trafficking victimization, addiction, mental illness, 

etc.). Family, school, church, or community members may be called by the defense to 

rebut the prosecutor’s assertion that this child is beyond the juvenile system’s help and 

that public safety requires adult prosecution.   

Critically, prior to the judicial waiver hearing, reciprocal discovery takes place. Access to 

the State’s evidence, and ability to investigate the case prior to the waiver hearing, 

enables the child’s defense attorney to assess the strengths and weaknesses of the 

State’s case and competently give the child sound legal advice. The most important 
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counsel at that stage is whether to contest the waiver motion in an actual adversarial 

hearing, or whether to negotiate with the prosecutor for a resolution (plea of guilt) in 

exchange for withdrawing the waiver motion. In other words, the judicial waiver process 

used in Florida prior to 1978 and 1994, afforded the child procedural due process rights.   

The juvenile judge presiding over a waiver hearing is legally required to make specific 

findings of fact applying written statutory criteria against the evidence presented before 

ruling on the motion to waive. A juvenile judge’s decision to grant the waiver motion and 

send the child to adult criminal court is appealable by the child to an appellate court.   

The statutory criteria that the juvenile judge uses to guide his/her waiver decision comes 

directly from a U.S. Supreme Court case entitled Kent v. United States, 383 U.S. 541 

(1966). In that case, the U.S. Supreme Court ruled that a child can be tried as an adult 

if, after notice and a proper hearing, the juvenile judge finds that the child, his history 

and his charges, meet certain criteria.  These criteria, written in the Court’s decision, 

became known as the Kent Criteria and were codified in all 50 states.  

The Kent Criteria requires the juvenile judge to consider factors such as the seriousness 

of crime charged, whether the crime is violent or premeditated, whether it is a crime 

against a person or a crime against property, the maturity or (lack) of the child, the 

child’s previous record, sentences, and likelihood of rehabilitation, the available 
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resources within the juvenile system to address child’s needs, judicial economy and 

public safety.  

Fear, Politics and the 1994 Expansion of Prosecutorial Direct File Powers 

In 1993, high-profile murders of tourists visiting Florida involved juvenile offenders and 

made international headlines.  Some foreign countries issued warnings to its citizens 

about the dangers of visiting Florida. Tourism is Florida’s lifeblood. These murders, in 

combination with the cocaine epidemic of the 1980’s, and an overwhelmed, under-

resourced, juvenile justice system, catalyzed the Florida legislative into expanding the 

prosecutorial direct file powers to transfer children, 14 or older for some crimes, and 

children, 16 and older for any crime, to the adult criminal system. Additionally, the 

Legislature passed mandatory direct file laws requiring adult prosecution for youths 16 

and older accused of specific violent crimes. By 1995, Florida direct filed nearly 5000 

juveniles into adult criminal court—leading the U.S. in juvenile transfers. That same 

time, in Miami alone, over 100 children a month were direct filed into the adult criminal 

system.  

The direct file laws were not evidenced based and were driven by fear and politics.  At 

the time of their passing, the efficacy of these discretionary and mandatory transfer laws 
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was assumed. There was an assumption that swift transfer of children into adult court 

would deter or reduce recidivism.  

Several years after the 1994 expansion of Florida’s direct file laws, after thousands of 

children were sent for prosecution in the adult criminal system, several studies were 

conducted as to the effectiveness of Florida’s direct file “experiment”.  All studies had 

the same result. Children sent to the adult system re-offended sooner and more 

violently than their matched counterparts who remained in the juvenile system. 

One key study, supported by the U.S. Justice Department through the Office of Juvenile 

Justice and Delinquency (OJJDP) grant, using researchers from the University of 

Florida and in cooperation with Florida DJJ, painstakingly selected and followed over 

400 Florida children who were “matched” by age, crime, priors, race, background, and 

other relevant factors.  One half of the matched children were sent for adult prosecution, 

and the other half with the same factors remained in juvenile court. All youth were 

thereafter followed for some years to gauge recidivism rates.   

Below are the first two paragraphs of DJJ’s letter, sent by DJJ Secretary Bankhead, and 

addressed to the Florida Governor (Jeb Bush), the Florida Senate President and the 

Florida Speaker of the House, regarding the Research Report submitted on January 8, 

2002: 
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The Department of Juvenile Justice is pleased to present the results of Juvenile 

Transfers to Criminal Court Study. The study was begun in 1995 through a 

grant from the Office of Juvenile Justice and Delinquency Prevention (OJJDP) of 

the US Department of Justice.  It was designed in a cooperative effort between 

the Juvenile Advisory Board of the Florida Legislature and researchers from the 

University of Florida. 

The heart of this study is a comparison of outcomes between a carefully matched 

sample of youth who were transferred to adult criminal court with those who were 

retained in Florida’s Juvenile Justice System.  Through an exhaustive case file 

review process, these pairs of youth were matched on age, gender and race, as 

well as prior offense history, including such factors as victim injury, property 

damage, use of weapons and other details that were unavailable through 

automated data systems.  The study reveals that, after age 18, youth 

transferred to adult criminal court were more likely to commit a felony, and 

when they did, they committed more serious crimes.  The researchers 

concluded that transferring youth to the adult criminal system is more 

likely to aggravate recidivism than to stop it. (Emphasis added)  
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Additionally, the U.S. Supreme Court has since issued 3 landmark juvenile decisions. 

Roper v. Simmons, 543 U.S. 551 (2005) ruling that it is unconstitutional for a youth 

under 18 years old at the time of the crime to receive a death penalty; Graham v. 

Florida, 560 U.S. 48 (2010) ruling that it is unconstitutional to sentence a juvenile to life 

without the possibility of parole in a non-homicidal case; and Miller v. Alabama, 567 

U.S. 460 (2012) ruling that it is unconstitutional to sentence someone who was under 

the age of 18 at the time of the crime to mandatory life without parole. These three 

rulings were premised on the notion that children are biologically different, lacking in 

specific brain development, more susceptible to peer pressure, more amenable to 

positive change, and thus ought to be held to lesser accountability standard than adults.  

Even prosecutors who once championed direct file laws acknowledge the outcome 

studies showing direct file of youth increases recidivism and increases more violent 

recidivism.  Former Miami Assistant State Attorney Shay Bilchik, along with then Miami 

State Attorney Janet Reno (later U.S. Attorney General) lobbied hard in 1994 for the 

Florida Legislature to expand direct file powers. Mr. Bilchik (later OJJDP Director and 

now at Georgetown University) has completely rescinded his 1994 position calling direct 

file the “trifecta” of bad public policy since it does not serve “the interests of justice, the 

accused or public safety.”   
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Since 2001, the State of Florida has known that its direct file laws increase recidivism 

and increase the severity of recidivism. Other U.S. states have reformed or eliminated 

their direct file laws, yet reform efforts in Florida, one of only three states remaining to 

have unilateral direct file without any judicial review, stall every year. A coalition of 

organizations from the progressive Southern Poverty Law Center (SPLC) to the 

conservative and scholarly James Madison Institute, have together lobbied for direct file 

reform in Florida based on the negative outcome studies and increased awareness of 

adolescent brain development. Yet, Florida’s direct file policy remains. Florida 

prosecutors claim that direct file power is used surgically and only for the “worst of the 

worst” youth. The facts belie that assertion. (See attached noplaceforachild.com fact 

sheet) 

These annual reform efforts, along with the drastic drop in juvenile crime and the 

increased professionalization of DJJ, have had some positive effect. Florida’s State 

Attorneys, fearing a reform of their powers, began to police themselves as reform efforts 

gained momentum and widespread public support. The number of children direct filed to 

the adult system decreased significantly with the pressure of the reform efforts (down 

50% between 2008 to 2012) but juvenile arrests also decreased significantly (down 

34%) during that same period. But a reduction in the number of children actually direct 

filed, is not the whole story. Direct file power is not only the power to send children for 
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adult prosecution. Direct file power includes the power to threaten to send children for 

adult prosecution inducing terrified children to plead to uninvestigated crimes in order to 

avoid the adult abyss.  

Collateral Consequences of Florida’s Direct File Power 

In Florida, the direct file power is used to induce juvenile pleas in juvenile court and this 

tactic effectively eliminates a child’s procedural due process rights.  The prosecutorial 

“plea offer” given to the child is basic: “Plead guilty to the charges in juvenile court or get 

direct filed.”  

The “plea offer” is made before any formal charges are filed.  There are no formal 

charges filed because jurisdiction (juvenile or adult) has not yet be determined by the 

prosecutor.  Jurisdiction will be determined by the acceptance or rejection of the plea 

offer. Because there are no formal charges filed, prior to the child’s acceptance, the 

prosecutor has no legal obligation to reveal to the defense attorney case information or 

evidence. The “plea offer” to plead guilty in juvenile court or be direct filed into adult 

court, is given to a child without any defense attorney case assessment.  

Defense attorneys are ethically required to represent the” expressed interests” of their 

child/client. When a child realizes s/he can be direct filed, prosecuted, and sentenced as 

an adult, the child’s expressed interest (if not their sole interest) is to avoid adult 
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transfer.  The defense attorney, representing the child’s expressed interests, is ethically 

bound to convey the prosecutor’s “plea offer” to the child and ethically bound to 

ascertain the conditions by which the child can remain in the juvenile system. The 

prosecutor, because of direct file power, sets all conditions.   

The “plead guilty or else be direct filed” conditions include no right to evidence, no right 

to investigate and file pre-trial motions, no right to a trial, no right to appeal, no right to a 

judicially determined sentence, and no right to a DJJ individualized assessment. 

Typically, the prosecutor insists the child agree to a residential program as sentence 

and to remain detained until the program becomes available. 

The majority of persons accused of crimes give up certain rights to resolve their cases 

without trials.  And under the judicial waiver process, children concerned about an 

adverse judicial waiver decision, may plead guilty in exchange for the prosecutor’s 

withdrawal of the waiver motion.  But there is a critical distinction between a plea of 

guilty to avoid the waiver process, and a plea of guilty to avoid direct file.   

In the waiver circumstance, formal charges are filed, evidence is exchanged, and the 

defense counsel has the ability to investigate the case against the client and then 

provide legal advice re the soundness of any plea decision. In the “plead or be direct 

filed” scenario, the defense counsel has no right to the case evidence and little ability to 
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offer any legal advice. The child’s plea of guilty is not entered because the evidence is 

strong and resolution via a plea of guilt is the better legal decision as advised by 

competent counsel. No, the child’s plea of guilt is entered to avoid direct file. Period. 

And the plea is made with little or no knowledge of the strength of the case against him.  

This ethical bind—the requirement to represent the expressed interest of the child who 

wants to avoid adult prosecution, and the requirement to fully investigate a case and 

provide competent, legal, advice to the child before entering a plea of guilty—is 

impossible to reconcile. While the prosecutor sets all the terms, the juvenile judge must 

conduct a plea colloquy of the child before the guilty plea is valid. In the plea colloquy, 

the judge must find that the child is “alert, intelligent, and has had the advice of 

competent counsel.” Such a judicial finding is also ethically questionable given that the 

child’s lawyer had no access to case evidence and could not provide real advice on the 

legal merits of the plea.      

The threat of direct file to induce juvenile pleas in juvenile court usurps the roles of the 

defense counsel, DJJ, the juvenile judge, and Constitutional due process rights.  The 

child can have his due process rights…in adult court. But, if the child wants to remain in 

juvenile court, the child must give up due process rights and plead guilty to unexamined 

charges. This power to threaten direct file basically guarantees prosecutors easy guilty 
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pleas from terrified children--guilty pleas which do not require the prosecutor 

(government) to reveal its evidence, to prove its case, to bring forth witnesses for 

adversarial questioning or to expose police actions.  

This is an insidious, and overlooked, collateral consequence of Florida’s unchecked 

direct file power. Whenever the Florida legislature considers direct file reform, Florida 

prosecutors quickly point to the 50% decrease in the number of children actually direct 

filed children between 2008-12 as “proof” of their self-policing ability to use their 

unchecked power discreetly. (Juvenile arrests decreased 34% during the same 2008-12 

period and first offenders and youth with non-violent charges continued to be direct 

filed).   

But, the number of children actually direct filed is only the visible part of the ice berg. 

The rest of the iceberg is hidden below these statistics, back in juvenile court, where 

prosecutors can coerce easy pleas from frightened youth by threatening direct file.  This 

less visible process is not only ethically compromising for defense attorneys and judges, 

but also has potentially dangerous civic consequences.   

The children and families in the justice system are overwhelmingly marginalized and 

without economic or political power. They are the populations who experience the most 

amount of police interactions including police abuse leaving them distrustful of the 
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justice system. This is the very population with whom civil society needs to reach with 

assurances that they belong.  These assurances begin with the guarantee of their due 

process rights and a guarantee of procedural fairness.  

Faith in the justice system, in the fairness of its procedures, is what checks street justice 

and chaos.  For over a generation, the Florida legislature has given unchecked power to 

partisans who have their own biases, police pressures, victim pressures, election 

pressures, (prosecutors are elected in Florida), caseload pressures, budget pressures, 

and media pressures, to make life altering decisions about a child based on one-sided 

information and a non-transparent decision process with no criteria beyond their own 

judgment and public good.   

For two generations now, Florida has allowed prosecutors to deny vulnerable children 

the right to a judicial waiver hearing, the right to access evidence, to see and question 

witnesses, to have their voices heard, to have their context known, to have the Kent 

Criteria applied to them, to have a fair and impartial judge determine the wisdom of 

adult transfer, and to have that judge’s ruling reviewed. These children, instead, are 

either direct filed or threatened with direct file to induce guilty pleas. All of this injustice 

occurs against our most vulnerable and marginalized youth, in support of a public policy 
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that Florida has known since its own 2001 study, does not serve justice, children or 

victims. 

Oversight of government and police are critical.  Oversight of government and police 

action are also a critical defense function. This defense function manifests by case and 

witness investigation of government charges, and in the filing of appropriate pre-trial 

motions whenever there’s evidence to suspect improper police behavior. For proper 

check and balance, police need to operate knowing that their investigation, arrest, 

wiretapping, show ups, line ups, searches or interrogations, are subject to both defense 

attorney review and to judicial review.  

In the U.S., illegally obtained evidence, illegal searches of a person, illegal methods of 

extracting a confession, or of obtaining a witness identification, can potentially result in 

the illegally obtained evidence being excluded by the judge, assuming the defense 

attorney files a motion to exclude. The exclusion of the government’s evidence can 

seriously weaken or even result in a dismissal of its criminal case against an accused.  

The exclusionary rule is Constitutionally enforced because deterring illegal police action 

is civically more important than the evidence obtained from the illegal action. The 

exclusionary rule is a critical check and balance on police behavior. 
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When thousands of children plead guilty to avoid a direct file threat—that guilty plea is 

made without defense attorney investigation.  This means the police conduct in all these 

closed juvenile cases, even illegal police conduct, goes unexamined by defense lawyers 

and unreviewed by any judges.  

Whether the Florida legislature intended it or not, the granting of unchecked direct file 

powers, and with it the ability to threaten direct file and obtain juvenile pleas without 

proving the case, allows police conduct to stay under the public radar.  Given the 

fragility of police-community relations, (particularly with the very population whose 

children are most likely to be arrested), coercing pleas, eliminating due process rights 

and excluding the defense and judicial police oversight functions, especially as applied 

to children, needs immediate reform.  

The power to threaten direct file induces child pleas in juvenile court without defense 

case investigation and creates unethical circumstances for defense attorneys. The 

judicial plea colloquy, which validates the child’s plea of guilt, is ethically questionable 

when a judge declares the child “has had the advice of competent counsel” while 

knowing the child’s plea is made exclusively to avoid direct file with little or no 

knowledge of case merits. The absence of a fair and impartial magistrate and the very 

real sense of children being coerced, fuels public distrust and community resentment. 
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The thousands of pleas of guilt made to avoid direct file have meant that thousands of 

police-child interactions have gone unexamined by defense counsel, by the judiciary 

and by the public.    

Unchecked power undermines faith in our justice system, fuels community resentment 

and breeds abuse.  Florida’s unchecked direct file powers have usurped the roles of the 

defense counsel, the juvenile judge, the Department of Juvenile Justice and the Kent 

Criteria, eliminating the transparency of an adversarial procedure in favor of non-

transparent, partisan, decision making.  It is an anti-check and balance policy which 

undermines the integrity of our justice system and its stakeholders. It is an anti-science 

policy, disregarding adolescent brain development and its impact on long term decision 

making and impulse control. It is a failed public safety policy having damaged 

thousands of children’s lives with a life-long adult criminal conviction while increasing 

criminal recidivism.     
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